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Ca-1ES NCM' the Defendant, Elizabeth Diane Jx,wns, by and through her 
attorney, Janes C. Jagger, and rroves this Court for}.an order directing 
the State of Oregon to disclose to the Defendant all exculpatory 
rraterial, including but not limited to all reports generated by the lane 
County Sheriff's Departrrent or other agencies or the District Attorney's 
Office relating to the individual who the Defendant has described and 
indicated was the perpetrator of the assaults upon her children and 
herself and reports and docurrents and other material relating to a 
certain yellCM vehicle that was observed by the Defendant prior to the 

··- - assault and was missing from the area subsequent to the assault. 
~ 

In the opinion of counsel, this M::)tion is well founded in law and 
in fact and is not filed for the pw:pose of delay. This m:::>tion is 
further based upon the Fifth Arrendrrent of the United States Constitution 
which guarantee? that no :person shall be deprived of liberty without due 

,... process of law. This M:>tion is further based upon the Affidavit of 
- ~ counsel attached hereto and by this reference· incorporated herein and 

J ~ ~ the Points and Authorities cited hereafter. -= C\,..., 
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PO.INI'S AND A!Jl'HORITIES 

It is clear that Oregon has enacted c i disclosure statutes 
does not nean t:J.1at the Oregon legislature s/retreating fran the 
broader pretrial disclosure of exculpatory terial required by recent 
decisions of the United States Suprene C.ourt, the Oregon SUpreme Court 
and the Oregon Court of Appeals. Brady v . .Maryland, 373 US 83, 83 Sup 
Ct 1194, 10 Lawyers E::l., 2nd 215 (1963h State, ex rel Dcoley v. C.Onnal, 
257 Or 94, 475 P2d 582 (1970); Hanson v. Cupp, 5 Or App 312, 484 P2d 847 
(1971). 'lberefore, the prosecution .in Oregon is required as a natter qf 

clue process to disclose voluntarily, at such tirre as will allCM the 
Cefendant to use it effectively in his or her own defense, all evidence 

DEPUTY 
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of substantial significance which, if believed, would be seriously 
considered by the trier of fact in detennining guilt or innocence, or 
would affect sentencing. 

It appears clear, based upon the Affidavit of counsel filed 
herewith, that the State of Oregon, by and through their respective 
agencies, has acquired information concerning various citings of persons 
matching the description of the perpetrator of these offenses as set 
forth by the Defendant and also citings of the particular vehicle that 
was described by the Defendant. None of this has been disclosed to the 
D?fendant. 

JAGGER & HOLLAND 
Attorrle'ys for. Defendant 

}. , 
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IN T'nE CIRCUIT COURI' OF THE STATE OF OREGON FOR I.ANE COON1Y 

THE STATE OF ORE)'.;()N, 

Plaintiff, 

vs. 

ELIZABEl'H DIANE I:a\1NS, 

Defendant. 

STATE OF OREX:;ON ) 
) ss. 

County of Lane } 

) case No. 10-84-01377 
) 
) AFFIDAVIT 
) 
) 
} 
) 
) 
) 

.. 

I, Janes C. Jagger, being first duly sworn on oath, hereby dep:,se 
and say: 

I am the attorney of record for the Defendant in the above-entitled 
rn:itter. I have received a certain disclosure from the State of Oregon, 

-- - a great i;:ortion of that discovery having been generated basically by the 
Defendant and by certain hospital records fr<!lm the M:::Kenzie Willamette 
Hospital. I have received some investigative reports frcm the Lane 
C.Ounty Sheriff's Departrrent and other agencies. For the rrost part, none 
of those rep::>rts deal with any follow-up or contact with persons who may 
have contacted the various agencies or about which the agencies rray have 
contacted other parties and obtained information concerning citings of 
potential suspects generally. matching the description of the I:)erson as 
described by the Defendant or citings concerning the yellc:M vehicle 
described by the Defendant. 

Fortunately, through the rredia coverage of this particular case, a 
few of these persons who have contacted the Lane County Sheriff's 
Depart:nent both reporting persons seen within the general area who 
matched the description of the suspect as given by Ms. Dc:,,.ms or who have 
seen vehicles in the general area that have generally matched the 
description as given by the Defendant, have contacted this office or Ms. 
Downs' parent• s residence. These various people that I have contacted 
have indicated sane cursory contact with the Lane County Sheriff's 
Departnent or other agency. For the nost part, each of them was 
concerned about..,the lack of follc:M-up or care taken by the respective 
agencies in obtaining their information. I have not received any 
reports concerning these individuals from the State of Oregon. I becarre 
concerned aoout this and therefore attaTpted to contact rrercbers of the 
lane County Sheriff's Departnent to attenpt to find and interview 
detectives and other persons who would have made contact with these 
persons. \ffiile early on in this matter an investigator was hired by the 
Frederick.sons to do sorre limited anount of work, because of financial 

AFFIDAVIT -1- 3000083 PET. EX. 5

Venetia Mayhew
Highlight



restrictions, the Fredericksons and the Defendant have not been able to 
retain an investigator for a considerable period of tim::!. They do not 
have an investigator at the present time because of financial 
o:;nsiderations. It is essential that the Defendant receive and be able 
to review such exculpatory items of evidence that may be in the 
possession of the State of Oregon or through its various agencies. 

I made a number of appointrrents and attenpts to contact rren-bers of 
the lane County Sheriff's Depart:Itent. I have not been able to discuss 
these matters with the lane County Sheriff's Departnent for persons 
within that Departrrent have indicated their unwillingness to discuss the 
matter with rre. 'Ihey have indicated either that Sheriff Dave Burks has 
advised them not to talk to rre or that they choose not to discuss the 
facts of the case with rre but will not give a specific reason. I 
attenpted to talk with Doug Welch, who is a detective with the Lane 
County Sheriff's Departrrent, and attercpted to leave a rressage with 
Sargeant Louie Hince. Sargeant Hince advised rre that he ~ld not leave 
a rressage for D:>ug Welch as he didn't want him to talk to rre. My 
efforts to informally obtain this information have been unsuccessful. 

I therefore issued a series of subpoenas for Sheriff Dave Burks and 
-- -to various persons I believe to believe to be custcxlians of these 

various records. I have just this date received a ccmm.mication fran 
County Counsel that such books and files and reports do exist. 

I discussed the matter with the attorney representing the State of 
Oregon and he has advised ne that he will be filing a M:>tion in Limine 
to keep fran disclosing these matters to the defense. It is my 
understanding that his JX)sition will be JX)tentially to handle the matter 
by having this Court review these reports and make an independent 
determination that the same should be disclosed to the defense. It is 
the p::>sition of the Defendant that these matters mJSt all be disclosed 
to the defense. It is our position that the case is even stronger that 
the matters should all be disclosed to the defense because of the law 
enforcenent agencies frustration of our attempts to .,.ascertain the facts 
in this case. State v. Ol.ase, 23 Or ~ 663, 5 -F d 1104 (1975). 

AFFIDAVIT -2-

I , 

1984. 
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STATE OF OREGO:--J l 
Coun:r oi L.1r1e )

55
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'· -------------------------------- swear or aiiirm I Jm the 

and I believe the foregoing __________________________ ....:__ ___ to be true. 

Subscribed on oath or affirmation before me this 

___ day of ______ - 19 __ _ 
(SEALI 

Notary Public for the State of Oregon 
My Commission Expires: __________ _ 

I certify th.JI the foregoing IDI'I0N/AFFIDAVIT 

(.ire) (is) ,1 true, ex,ict and full copy of the original. 

Date: May 7 19~. 

One of Attorneys for _De_f_en_d_an_t ________ _ 

Due service of the within----------------------------------
__________________ is hereby accepted in _______________ County. 

this-~---- day of ___________________ _, 19 __ , by receiving a copy thereof, 
duly certified to as such by _________________________________ ~ 

of Attorneyrtm __________________ _ 

I certify that on ---=Ma-=<--.:7:...__ __________________ _, 19~1 I personally served a true, 
exact and full copy of the within ___ IDrI __ O_N...:./_"M'F' __ ID_iA_'!Jrr ______________________ _ 

on lane County District Attorney 
the Plaintiff 

, Attorney of record for 

,· 

Defendant 

I certify that I served the foregoing _____________ +--+--,f--------------on 

--------------------------+-t~f----_by depositing a true, full and exact 
copy thereof in the United States Post Office at Eugene, Oregon on 

19 __ , enclosed in a sealed envelope, with postage paid, addressed to: 

Attorney(s) of record for the ___________ _ 

JAGGER & HOLLAND 
ATTORNEYS AT LAW 

One of Attorneys for ____________ _ 

540 Oak St reel 
Oak Court Building 

Eugene, Oregon 97401 

TELEPHONE: (503) 343-1257 
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